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3’/ ORDER

PER INTURI RAMA RAO, ACCOUNTANT MEMBER:

This is an appeal filed by the Assessee directed against the Order of
the Commissioner of Income Tax (Appeals)-12, Chennai (‘CIT(A)" for

short) dated 25.09.2018 for the Assessment Year 2009-10 confirming the
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penalty levied u/s. 271(1)(c) of the Income Tax Act, 1961 (for short ‘the
Act’).
2. The assessee raised the following grounds.

“"1. The order of the Commissioner of Income Tax (Appeals),
confirming the levy a penalty of Rs.1,08,432/- under section
271(1)(c) is against the facts and circumstances of the case, law
and the principles of equity and nature justice.

2. The CIT(A) erred in holding that the addition of Rs.5,10,000/-
made by the CIT(A) during the course of appellate proceedings of
qguantum appeal, is the same addition as made by the assessing
officer. The CIT(A) failed to note that the new addition was made
by CIT(A) during the appellate proceedings of quantum appeal.
The assessing officer cannot levy penalty on such addition. The
CIT(A) erred in confirming the penalty.

3. The assessing officer and CIT(A) erred in concluding that the
assessee had concealed particulars of income or furnished
inaccurate particulars of income. The assessing officer failed to
appreciate that the assessee had given complete details in respect
of additions made by him and he has also recorded satisfaction of
the same in his remand report.

4. The assessing officer and CIT(A) failed to appreciate that the
addition in respect of gain on sale of properties was a new source
of income, for which the assessment was made by the CIT (A)
during the appellate proceedings for the quantum appeal. The
assessing officer cannot levy penalty in respect of addition made
by the CIT(A). The CIT(A) thus erred in upholding the order of the
assessing officer.

5. The CIT(A) failed to appreciate that the assessing officer cannot
be satisfied on additions made by the CIT(A), hence the levy of
penalty is bad in law.

6. The notice issued by the assessing officer did not specify
whether the penalty is proposed to be levied for the assessee
having concealed the particulars of income or for furnishing
inaccurate particulars of income. In view of vagueness in the
notice, the penalty levied is bad in law.

7. Even in the order under section 271 (1) (c), the assessing
officer is not clear of whether the charge on the assessee if for
concealment of particulars of income or furnishing inaccurate
particulars of income. In view of the same, the penalty order is
bad in law.
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8. The CIT(A) failed to appreciate that the penalty is bad in law
since charge for levy of penalty is not brought out clearly.

9. The CIT(A) erred in holding that the penalty is for concealment
of income. He failed to appreciate that such charge must be
brought out by the assessing officer before the levy of penalty.

10. The appellant craves the leave of the Hon’ble Tribunal to
adduce additional grounds in support its contentions before and
during the course of heating of this appeal.

3. The brief facts of the case are that the Appellant-assessee namely Shri
T.Nallathambi, is an individual and employed in Integral Coach Factory,
Chennai. The return of income for the assessment year 2009-10 was filed on
17.07.2009 declaring total income of Rs.1,61,370/-. Against the said return
of income, the assessment was completed by the Income Tax Officer, Non
Corporate ward 19(1),Chennai (hereinafter referred as “YAQO') vide order dated
29.12.2011 passed u/s.143(3) of the Income Tax Act, 1961 (in short “the
Act”) at total income of Rs.58,13,070/- after making certain additions. The
disparity between returned income is on account of additions on account of i)
unexplained investments u/s.69 of the Act at Rs.3,48,000/-, ii) unexplained
cash credit u/s.68 of the Act at Rs.31,65,300/-, iii) Unexplained investments in
plot at Rs.3,63,400/-, iv) income from other sources u/s.56(2) of the Act at
Rs.17,75,000/-. Assessing Officer initiated penalty proceedings u/s.271(1)(c)
of te Act vide show cause notice u/s.274 of the Act dated 29.12.2011. Being
aggrieved by additions made by Assessing Officer, the assessee preferred an
appeal before the Id.CIT(A), who vide his order in ITA No.279/C.I.T(A)-

12/2013-14  dated 28.03.2017, have granted relief to an extent of
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Rs.51,41,700/- and sustained the addition of Rs.5,10,000/-. Meanwhile, the
Assessing Officer had proceeded with levy of penalty at Rs.1,08,432/-

us.271(1)(c) of the Act vide order dated 13.10.2017.

3.1 Being aggrieved on levy of penalty, the assessee preferred an appeal
before the Id.CIT(A), who vide impugned order confirmed the levy of penalty.
Being aggrieved with the order of the Id.CIT(A), the assessee is before us in
the present appeal.

4, We find from the perusal of order of penalty that out of total
addition of Rs.58,13,070/-, only a sum of Rs.5,10,000/- came to be sustained
by the Id.CIT(A). It is admitted before the Id.CIT(A) by the assessee that he
earned profit of Rs.5,10,000/- from the sale of property, which was explained
for the source of cash deposit. The Id.CIT(A) had sustained the addition to an
extent of Rs.5,10,000/- not returned by the assessee, but however from the
facts emerging from the proceedings of Id.CIT(A), it is clear that it is based on
the admission of the assessee himself, that addition was sustained. Therefore,
it cannot be said it is case of concealment of furnishing of incorrect particulars
of income. Merely because an addition is made, it does not entail levy of
penalty and is not a fit case to levy of penalty. Accordingly, we direct the

Assessing Officer to delete the penalty of Rs.5,10,000/-.

5. In the result, the appeal filed by the assessee is allowed.
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Order pronounced on the 29 day of July, 2019 in Chennai.
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